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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai ntiff-Respondent, FI LED
V. MAR 14, 2013
Brent T. Novy’ Di ane M Frengen

Clerk of Supreme Court
Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGCGENSACK, J. This is a review of a
deci sion of the court of appeals! that affirmed a judgnent of the
circuit court for Kenosha County.? Novy raises two issues.
First, Novy clains that the trial court erred when it allowed
the State to wuse certain fingerprint evidence and related
testinmony in rebuttal, which the court had previously excluded

from the State's case-in-chief due to a Ws. Stat. 8 971.23

L State v. Novy, 2012 W App 10, 338 Ws. 2d 439, 809 N.w2d
889.

2 The Honorabl e Barbara A. Kl uka presided.
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(2009-10) discovery violation.® Second, Novy asserts that he was
deprived of his right to a fair trial by an inpartial jury
because, he clains, one of the jurors was sleeping during a
portion of defense counsel's closing argunent.

12 W conclude that, wth regard to the adm ssion of
fingerprint-related testinony on rebuttal, the circuit court did
not erroneously exercise its discretion. The circuit court
initially determned that the State had failed to conply wth
its discovery obligations wunder Ws. Stat. § 971.23(1); and
therefore, the court excluded fingerprint evidence and related
testi nony from the State's case-in-chief pur suant to
8§ 971.23(7m(a). However, after Novy testified such that the
excluded fingerprint evidence and related testinony would
controvert his testinony, the circuit court concluded that it
could be presented in rebuttal. The circuit court properly
interpreted 8 971.23 under the facts of this case, and given the
significant discretion afforded circuit courts on evidentiary
matters, we cannot say that the <circuit court erroneously
exercised its discretion in permtting the rebuttal use of the
fingerprint evidence and rel ated testinony.

13 Wth regard to the circuit court's treatnment of the
allegedly sleeping juror, the circuit court did not find that

the juror was sleeping; therefore, Novy failed to establish a

3 Although the charged events occurred between 2007 and
2009, the relevant statutory provisions are identical to the
current version of the statutes, and therefore, all subsequent
references to the Wsconsin Statutes are to the 2009—320 edition
unl ess ot herw se i ndicat ed.
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finding necessary to his contention. The ~circuit court's
findings are not clearly erroneous, and therefore, we wll not
overturn the <circuit court's refusal to strike the juror.
Accordingly, we affirmthe decision of the court of appeals.

| . BACKGROUND'

14 For conduct that occurred between May 2008 and January
2009, Novy was charged in Kenosha County with tw counts of
stal king, 11 counts of felony bail junping, and one count of
violating a harassnent injunction. All of the charges related
to Novy's conduct toward his ex-fiancé, Julie N The two had
dated on and off for approximately five years, until Septenber
of 2007, when Julie ended the relationship. After the
rel ati onship ended, Novy continued to contact Julie, to the
point where, in Novenmber 2007, Julie sought and obtained a
har assnent I njunction agai nst Novy under W' s. St at .
§ 813.125(4). The injunction prohibited Novy from contacting
Julie in any way, and required that he avoid her residence.

15 In early May 2008, Novy was charged with one count of
stalking, in violation of Ws. Stat. § 940.32(2)(a), (b), and
(c). The conplaint (case no. 08-CF-500) alleged that, between
Cct ober 17, 2007, and February 4, 2008, Novy had engaged in a

* Novy's trial involved 14 separate charges, but only two of
those charges are relevant to this appeal: one count of bail
junping and one stal king charge. Therefore, we wll briefly
summarize the facts leading up to and including the trial,
focusing on the two relevant charges, as well as the facts
related to Novy's allegation that a juror was sleeping during
def ense counsel's cl osing argunent.
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course of conduct, directed at Julie, which had caused Julie to
suffer serious enotional distress, and that Novy knew or should
have known that his conduct would cause such distress.
CGeneral ly, Novy's alleged conduct included followng and
harassing Julie in public places, calling Julie at wrk and
hanging up, accessing Julie's voicemail and prowing around
Julie's house. Novy was released on a $1,000 signature bond

whi ch provided that he was to have "No [c]ontact w Julie [N.];
not to be within 1000 feet of her residence."

16 Then, on Novenber 12, 2008, Novy was charged wth
anot her count of stal king under Ws. Stat. 8§ 940.32(2) and eight
counts of felony bail junping, in violation of Ws. Stat.
8 946.49(1)(b). These charges (case no. 08-CF-1307) al
i nvol ved a course of conduct in which Novy allegedly had engaged
between May 4, 2008, and Novenber 10, 2008. Simlar to the
conduct wunderlying the previous stalking charge, the alleged
conduct involved hang-up calls to Julie's home, following her in
public (including waiting for her outside her place of work),
lurking around Julie's house and in her neighborhood, and
repeatedly calling Julie's friends. Again, Novy was rel eased on
bond, this tine a $5,000 cash bond, which also provided that he
was to have no contact wth Julie or her residence.

17 Rel evant for purposes of this appeal, one of the eight
counts of bail junmping in case nunber 08-CF-1307 (Count 7)
all eged that, on the night of Novenber 9, 2008, Julie received a
hang-up call from a payphone at L&V Meats in Kenosha, which was
close to Novy's residence. Julie had previously noticed Novy's

4
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vehicle near L&V Meats, and had called her sister from that
payphone to determ ne the phone nunber associated with that
phone. After receiving the hang-up call on the night of
Novenber 9, Julie called the police, who went to the payphone at
L&V Meats and verified that was the nunber from which Julie had
recently received the phone call. Oficers also Ilifted
fingerprints fromthe receiver of the payphone. Police analysts
| ater determ ned that these fingerprints matched Novy's
fingerprints.

18 On  January 14, 2009, Novy was charged wth three
additional bail junmping counts, as well as one count of
violating the harassnent injunction, contrary to Ws. Stat.
8§ 813.125(7). The conplaint (case no. 09-CF-58) alleged that
Novy had been seen driving slowy past Julie's house, in
violation of the harassnment injunction and the conditions of his
bonds for the prior charges. Novy was again released on a cash
bond (%$20,000), which reiterated the prohibition on contacting
Julie or being within 1,000 feet of her residence.

19 In late May 2010, a jury trial was held in Kenosha
County, wherein the three separate cases were joined and Novy
was tried on all 14 counts. During opening statenents, counsel
for the State referred to testinony about fingerprint evidence
that would tend to show that Novy had called Julie from L&M
Meats on Novenber 9, 2008. After opening statenents, defense
counsel noved to exclude the fingerprint evidence and related
testinmony on the ground that the defense had requested all
evi dence subject to disclosure under Ws. Stat. 8§ 971.23(1), but

5
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the State had failed to provide access to the cards on which the
fingerprints were exhibited.?®

120 The circuit court concluded that the State had failed
in its obligation to properly disclose the fingerprint evidence,
as required by Ws. Stat. 8 971.23(1)(9). Therefore, the court
granted the defendant's notion to exclude the evidence. VWhen
counsel for the State asked whether the fingerprint evidence
woul d be available for rebuttal, Judge Kl uka responded, "I don't
know. "

11 After the State conpleted its case-in-chief, the
defense noved to dismss Count 7 in case nunber 08-CF-1307, the
bail junmping charge relating to the alleged phone call from the
L&V Meats payphone, arguing that wthout fingerprint-related
testinony, the State no |onger had any evidence |inking Novy to
the phone on the night in question. The State conceded that
wi thout the fingerprint-related testinony, the State would be
unable to prove the elenents of bail junping for Count 7.
Accordingly, the circuit court granted the defendant's notion to
di sm ss that count.

12 During the defense’'s case, Novy chose to testify.
Prior to his testinony, defense counsel sought to prevent any
guestions regarding the phone call from L&V Meats on Novenber 9,

2008, on the ground that the alleged call related solely to the

°® Although the State had provided defense counsel with an
expert's report relating to the fingerprint evidence, the actua
fingerprint cards were not available when defense counsel went
to review the materials at the evidence bureau.
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di sm ssed bail junping charge. The State responded that the
phone call from L&V Meats was a proper subject for questioning
because the call related to the course of conduct supporting the
second count of stalking, which allegedly occurred between
May 4, 2008, and Novenber 10, 2008 (case no. 08-CF-1307). The
circuit court agreed with the State and concluded that such
gquestioning was relevant to the second stal king count.

13 During cross-examnation of Novy, counsel for the
State asked Novy, "[D]id you call Julie fromL and M Meats here
in Kenosha on Novenber 9th of 2008 at approximtely 8:00 p.m?"
Novy responded, "No, | did not." During Novy's redirect,
defense counsel did not ask Novy any clarifying questions
regarding his use of the payphone at L&V Meats on the night in
guesti on.

14 As the State prepared to present its case-in-rebuttal
counsel for the State asked whether the fingerprint evidence
from L&V Meats and related testinony would be allowed at that
point, given Novy's denial of having called Julie from that
phone. Defense counsel protested, arguing that the fingerprint-
related testinony showed only that Novy had at sonme point used
t he payphone at L&M Meats, not that he had necessarily used it
that night. Additionally, defense counsel argued that the
di scovery statute, Ws. Stat. 8§ 971.23(1) and (7m, nandated
t hat evidence that had been excluded for discovery violations be
excl uded throughout the trial, not solely for the State's case-
in-chief. The circuit court, however, disagreed and allowed the
State to present the fingerprint evidence and related testinony,

7
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calling it "bona fide rebuttal evidence" as to the second
st al ki ng char ge.

15 In its <case-in-rebuttal, the State presented the
testinmony of two officers from the Kenosha Police Departnent,
Oficers Ham lton and Prinmmer. Oficer Hamlton testified that
he was an evidence technician; that he had been dispatched to
exam ne the payphone at L&V Meats on the night of Novenber 9,
2008; and that he had recovered two fingerprints from that
phone. Additionally, Oficer Primer testified that he had
conducted an analysis of the fingerprints that had been lifted
from the payphone at L&V Meats, and that he had determ ned that
those prints matched the fingerprints that the departnment had on
file for Novy.

116 Defense counsel did not cross-examne Oficer Prinmer.
On surrebuttal, however, defense counsel re-called Novy. Novy
testified that, although he had previously denied calling Julie
from the payphone at L&M Meats, he had used that phone "quite a
few tines" in the past. In particular, Novy stated that he had
used the phone to call a friend in the Philippines because his
cell phone did not have an international calling plan.

117 After <closing argunents and imrediately before the
selection of the alternate juror, defense counsel sought a
si debar . The record reflects that defense counsel alleged that
one of the jurors had been sleeping during the defense's closing
argunent, and that the juror therefore should be struck. The

circuit court denied the notion, and noted that she nmkes an
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effort "to keep track of what's going on with the jurors,"” and
t hat she had not seen the juror sleeping.

18 The jury found Novy guilty of both counts of stalking,
six counts of bail junping, and the one count of violating the
harassnment injunction. Novy was sentenced to 90 days in jail
for violating the injunction, and two years of inprisonnment for
the second stalking offense, consisting of one vyear of
confinement and one year of extended supervision. For the
remai nder of the charges, Novy was placed on probation for five
years, with the sentences w thhel d.

19 On appeal to the court of appeals, Novy raised the two
issues currently before this court, seeking vacation of his
sentence and a remand for a new trial.® The court of appeals
affirmed the circuit court's decision regarding the rebuttal
evidence and the allegedly sleeping juror, concluding that both
matters were within the broad discretion of the circuit court,
and that there was nothing in the record to suggest that the

court had erroneously exercised its discretion. See State v.

Novy, 2012 W App 10, 1718, 23, 338 Ws. 2d 439, 809 N W2d 889.
20 Novy petitioned for review, and we granted his

petition.

®In the court of appeals, Novy also raised another issue
relating to "other acts" evidence that he has not raised before
this court.
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['1. DI SCUSSI ON
A. Standard of Review

21 Novy raises two issues for review The first i|issue—
whet her the circuit court erred by allowing the State to present
evidence in rebuttal when that evidence previously had been
excluded as a sanction for a discovery violation—+relates to the
circuit court's deci si on on an evidentiary matter.
Consi deration of this issue begins with statutory interpretation
and application, which present questions of Jlaw for our
i ndependent review, although we benefit from the previous
interpretations of the court of appeals and the circuit court.

Ri chards v. Badger Mut. Ins. Co., 2008 W 52, 914, 309 Ws. 2d

541, 749 N W2d 581. In addition, whether to admt or deny
evidence rests in the sound discretion of the circuit court,
which we wll not overturn absent an erroneous exercise of

di scretion. See State v. Smith, 2005 W 104, 928, 283 Ws. 2d

57, 699 N.W2d 508.

22 Second, Novy argues that the circuit court erred by
failing to strike a juror whom defense counsel alleged was
sleeping during the defense's closing argunent. The circuit
court did not find that the juror was sleeping. W wll uphold
a circuit court's findings of fact unless they are clearly

erroneous. See State v. Funk, 2011 W 62, 1129-30, 335 Ws. 2d

369, 799 N.W2d 421.
B. Rebuttal Evidence
23 Novy argues that the <circuit court erred when it
allowed the State to rebut Novy's testinony using fingerprint

10
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evidence and related testinony that the court had previously
excl uded for a di scovery vi ol ation under W' s. St at .
§ § 971.23(1) and (7m(a). The State contends that its use of
the fingerprint-related evidence is clearly permtted under
8§ 971.23(1)(d). W therefore begin our discussion with the
rel evant portions of the discovery statute, § 971.23, which

provide in relevant part:

(1) What a district attorney mnust disclose to a
def endant . Upon dermand, the district attorney shall,
within a reasonable tinme before trial, disclose to the
defendant or his or her attorney and permt the
defendant or his or her attorney to inspect and copy
or photograph all of the followng materials and
information, if it is within the possession, custody
or control of the state:

(d) A list of all witnesses and their addresses
whom the district attorney intends to call at the
trial. This paragraph does not apply to rebuttal
wi tnesses or those called for inpeachnent only.

(e) Any relevant witten or recorded statenents
of a wtness nanmed on a list under par. (d), including
: any reports or statements of experts nade in
connection with the case . . . and the results of any
physi cal or mental exam nati on, scientific test,
experiment or conparison that the district attorney
intends to offer in evidence at trial.

(g) Any physical evidence that the district
attorney intends to offer in evidence at the trial.

11
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(7m Sanctions for failure to conply. (a) The court
shall exclude any . . . evidence not presented for
i nspection or copying required by this section, unless
good cause is shown for failure to conply.

(Enmphasi s added.)
1. General principles
24 When interpreting the neaning of Ws. Stat. § 971.23,

we begin with the |anguage of the statute. State ex rel. Kalal

v. Crcuit Court for Dane Cnty., 2004 W 58, 945, 271 Ws. 2d

633, 681 N.W2d 110. "If the neaning of the statute is plain,
we ordinarily stop the inquiry,"” and the statute will be applied
according to that plain neaning. Id., 1945-46 (internal
guotation marks omtted). Statutes are interpreted in context,
as they relate to each other. Id., 946.

125 Wsconsin Stat. 8 971.23(1)(d) has an exception for
di sclosure of rebuttal evidence that has been interpreted by
appel l ate courts on other occasions. Such interpretations have
concluded that the plain meaning of 8§ 971.23(1)(d) does not
require the State to disclose "rebuttal wtnesses or those

called for inpeachnent only." See Lunde v. State, 85 Ws. 2d

80, 91, 270 N.W2d 180 (1978).

26 Appellate courts also have concluded that the State
has no obligation under Ws. Stat. 8§ 971.23(1)(d) to disclose
rebuttal evidence, even when the State anticipates before trial
that certain evidence may be used for rebuttal. State .
Konkol , 2002 W App 174, 11, 256 Ws. 2d 725, 649 N. W 2d 300.

27 Notwithstanding that the State has no statutory

di scovery obligation to disclose rebuttal evidence, where the

12
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circuit court determnes that the State has failed to conply
with the initial requirenents set forth in Ws. St at .
8§ 971.23(1), the court "shall exclude any witness not |isted or
evidence not presented for inspection or copying required by
this section, unless good cause is shown for failure to conply."
8§ 971.23(7m (a).

28 Such an initial order under Ws. Stat. 8§ 971.23(7nm) (a)
was made by the circuit court in this case when the fingerprint
evidence and related testinony that would have been used for the
State's case-in-chief was excluded. Notw thstanding this order
after Novy testified, the State asserts that the fingerprint
evidence and related testinony becanme rebuttal evidence. No
appellate court has determned what, if any, effect paragraph
(7m(a) has on paragraph (1)(d)'s exception for discovery of
rebuttal testinony.

129 Furt hernore, in addition to statutory provisions
governing disclosure of evidence by the State, we have |ong
recognized the «circuit court's discretion on evidentiary
matters, including the exclusion and adm ssion of evidence on

rebuttal. See Howard v. Beldenville Lunber Co., 129 Ws. 98,

110-11, 108 N.W 48 (1906); MGowan v. Chi. & Nw Ry. Co., 91

Ws. 147, 153-54, 64 N.W 891 (1895).

130 We have set forth a relatively broad general rule to
define rebuttal evidence. We have explained that rebuttal
evidence is that "which squarely neets and controverts sone

affirmative fact or facts which the adversary has attenpted to

13
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prove." State v. Watson, 46 Ws. 2d 492, 499, 175 N.W2d 244

(1970) (internal quotation marks omtted).

131 Furthernore, even with this general rule for rebutta
evidence, we have consistently reaffirmed a circuit court's
broad discretion to admt "evidence of any acts or circunstances

which are inconsistent with the relevant testinony of [a]

W t ness. Any evidence, otherwi se proper, which in any respect
tends to contradict the wtness, is admssible for this
purpose.” 1d. at 500 (internal quotation marks omtted).

32 Indeed, we have affirned circuit courts' discretion to
admt evidence in rebuttal even if the evidence tends to

corroborate the case-in-chief, see McGowan, 91 Ws. at 154, and

where the evidence could have been submtted in the State's

case-i n-chi ef, see Wt son, 46 Ws. 2d at 500. In those

i nstances, we have recognized that the adm ssion of such
evidence my be "necessary to achieve justice," and the
determ nation of what is necessary in those instances is subject
to the circuit court's discretion. Id. at 499 (internal
guotation marks om tted).

133 However, appellate courts have inplied that evidence
is not appropriate in rebuttal where it is plain that the
evidence was withheld fromthe case-in-chief for dramatic effect
or to anbush the defendant, although this rule would be subject
to the necessities of justice. See Lunde, 85 Ws. 2d at 91-92;

McGowan, 91 Ws. at 154; cf. Konkol, 256 Ws. 2d 725, 1115-19

(rejecting circuit court's determnation that an expert's

14
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testinmony was "not really rebuttal” and that it "could have been
proffered during the case in chief").

134 Wsconsin courts have cone to refer to evidence that
is proper for rebuttal as "bona fide rebuttal evidence." See

Lunde, 85 Ws. 2d at 91; State v. Sandoval, 2009 W App 61, 130,

318 Ws. 2d 126, 767 N.W2d 291. Specifically, appellate courts
have defined bona fide rebuttal evidence as that which (1) was
not necessary to the State's (or plaintiff's) case-in-chief, and
(2) which becane necessary and appropriate when the defense nade
its case. See Lunde, 85 Ws. 2d at 91-92. Bona fide rebutta
evidence is not determ ned by asking whether the evidence could
have been admtted in the State's case-in-chief, but rather
whet her the evidence becane necessary and appropriate because it

controverts the defendant's case. See Konkol, 256 Ws. 2d 725

118; Lunde, 85 Ws. 2d at 91-92.
135 Moreover, rebuttal evidence is no |ess bona fide when
the State is able to anticipate the defense's theory or

particul ar pieces of evidence. See Konkol, 256 Ws. 2d 725,

115. Once the defendant raises a particular theory, the
defendant's veracity and the credibility of that theory becone
rel evant issues in the case. See id., f17. The State's ability
to predict or anticipate the defendant's theory does not
dimnish the necessity or propriety of otherwise bona fide
rebuttal evidence. See id., 717 & n.6. To the extent that the
State is better able to prepare a strong rebuttal to the
defense’s theory, the truth-seeking function of Ilitigation is
better served, in that the possibility of such rebuttal wll

15
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keep the defendant honest, or at least afford the State an
opportunity to shed |ight upon questions raised by the defense's
case. See id., 117 n.6.
2. Application

136 As we apply the principles set out above, we wll
uphold a circuit court's decision to admt or exclude evidence
if the circuit court examned the relevant facts, applied a
proper legal standard, and, wusing a denonstrated rational

process, reached a reasonable conclusion. MIler v. Hanover

Ins. Co., 2010 W 75, 129, 326 Ws. 2d 640, 785 N W 2d 493.

137 The circuit court's discussion of whet her t he
fingerprint evidence and related testinony was proper rebutta
evidence shows consideration of the relevant facts and is
consistent with the discovery statute, Ws. Stat. 8§ 971.23, as
interpreted by appellate courts. Fol | om ng openi ng statenents,
Novy objected to the use of the fingerprint evidence and rel ated
testinmony based on the State's failure to provide the defense
with access to the fingerprint cards that were to be used by the
State's witnesses.’ The circuit court agreed with Novy and held

that, wunder 8§ 971.23(7m(a), the State <could not use the

" The parties do not dispute that the State provided the
defense with a report of the State's expert, Todd Thorne,
detailing the conclusions of his analysis of the fingerprints.
The «circuit court concluded, however, that the report was
insufficient under Ws. Stat. 8§ 971.23(1)(g), which requires the
State to provide access to "[a]lny physical evidence that the
district attorney intends to offer in evidence at the trial.’
On that basis, the court excluded fromthe State's case-in-chief
both the physical fingerprint evidence and the State's expert's
t esti nony.

16
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fingerprint evidence in its case-in-chief, although the court
reserved judgnent on whether the evidence would be adm ssible in
rebuttal.

38 The circuit court's interpretation of Ws. Stat.
8 971. 23—+ncluding the State's discovery obligations and the
applicable sanctions for discovery violations—s supported by
the plain nmeaning of the statute as interpreted by appellate
courts. Section 971.23(1)(g) requires the State to disclose
"any physical evidence" that the State intends to offer in
evidence at trial, and wupon failure to conply wth that
provi si on, 8 971.23(7m(a) requires that the court "shall
exclude any . . . evidence not presented for inspection or
copying required by [§ 971.23]." Accordingly, the court's
initial decision to exclude the fingerprint evidence and rel ated
testinony fromthe State's case-in-chief was in accord with the
pl ai n | anguage of the statute.

139 Novy contends that once the circuit court excluded the
fingerprint evidence and related testinony, the court was
Wi thout discretion to allow the evidence or testinony on
rebuttal. Novy relies on Ws. Stat. 8§ 971.23(7m(a)'s statenent

that, upon finding that the State has violated its discovery

obligations, "[t]he court shall exclude any witness not I|isted
or evidence not presented for inspection . . . unless good cause
is shown for failure to conmply.” He asserts that this provision

Wi thdraws the circuit court's discretion to later allow such
evi dence for purposes of rebuttal. Appel | ate court deci sions,
however, have suggested ot herw se.

17
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40 As noted above, the discretion afforded circuit courts
has been reaffirmed nunerous tinmes since the enactnent of the

di scovery statute. See Konkol, 256 Ws. 2d 725, ¢9715-18. I n

Konkol, the court of appeals determned that the circuit court
had erroneously excluded rebuttal evidence, where the circuit
court had concluded that the State's use of the evidence in
rebutt al was an attenpt to circunvent the disclosure
requi rements of Ws. Stat. § 971.23(1)(d). Id., 995-7, 18.
Rel ying on our decision in Lunde, 85 Ws. 2d at 91-92, the court
of appeals in Konkol reaffirmed the principle that the proper
anal ysis for determ ning whether evidence is "bona fide rebuttal
evi dence" is not whether the evidence could have been admtted
in the State's case-in-chief, but rather whether the evidence
becane necessary and appropriate upon presentation of the
defense's case. Konkol, 256 Ws. 2d 725, {18.

41 This test for bona fide rebuttal evidence effectively
har noni zes the plain |anguage of the sanctions provision in the
di scovery statute and the discretion of the circuit court. The
sanctions provision of the discovery statute, Ws. Stat.
8 971.23(7m(a), provides that "[t]he court shall exclude"
evidence for which the State failed to conply wth the
di scl osure requirenents. Here, the circuit court did just that:
upon determining that the State failed to provide proper access
to the fingerprint cards, that evidence and related testinony
was excluded fromthe State's case-in-chief.

42 However, notwithstanding the initial exclusion, such
an exclusion need not be absolute because circuit courts retain

18



No. 2011AP407-CR & 2011AP408- CR & 2011AP409- CR

significant discretion to admt rebuttal evidence, even when
such evidence was not disclosed for use in the case-in-chief.

See id. (relying on Lunde, 85 Ws. 2d at 91-92); cf. Wld v.

State, 57 Ws. 2d 344, 355, 204 N.W2d 482 (1973) (recognizing
that in the context of inpeachnment of a defendant by a prior
i nconsi stent statenent that was obtained in violation of the

war ni ngs required under Mranda v. Arizona, 384 U S. 436 (1966),

the proper focus is on the statenent's trustworthiness, or |ack
thereof, not on whether the statenment was excluded from the
State's case-in-chief). Mreover, as relevant here, the circuit
court's discretion to admt evidence on rebuttal is particularly
broad "when the evidence is necessary to achieve justice."
Wat son, 46 Ws. 2d at 499 (internal quotation marks omtted).

43 During the defense's case, Novy testified that he did
not call Julie from the payphone at L&V Meats on the night of
Novenber 9, 2008. This statenent raised an issue of credibility
between Novy's and Julie's accounts of what occurred that
evening because Julie had previously testified that she had
received such a phone call and inplicated Novy. Accordi ngly,
after Novy's testinony, admssion of testinony related to the
fingerprint evidence becane necessary and appropriate as
rebuttal testinony to contradict Novy's testinony.

44 Furthernore, neither the State's pointed question
(whether Novy called Julie fromthe payphone that night) nor the
fact that Novy mght have used the phone on other occasions
dimnished the propriety of the State's use of the fingerprint
evidence and related testinony in rebuttal. As we have said
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the standard for rebuttal evidence is quite broad: any evidence

otherwise adm ssible that "in any respect tends to contradict
the witness, is admssible" for rebuttal. Id. at 500 (interna
quotation marks omtted). On this standard, we cannot say that

the <circuit ~court erroneously exercised its discretion 1in
allowing the State to offer testinony that tended to underm ne
or contradict Novy's testinony regarding his use of the payphone
at L&V Meats on Novenber 9, 2008.°8

145 Accordingly, we <conclude that the ~circuit court's
interpretation of the statute was consistent wth ©prior
appel late decisions, and that the circuit court's decision to
allow testinony relating to fingerprint evidence on rebuttal was
not an erroneous exercise of discretion.

C. Juror Inattentiveness

46 The second issue Novy raises is that the circuit court

erred by denying Novy's notion to strike a juror whom defense

counsel clained was sleeping during the defense's closing

8 Novy also argues that the fingerprint-related testinony
becane irrel evant once the applicable bail junping charge (Count

7) was dism ssed. However, the nature of the offense of
stal king suggests that Novy's conduct relevant to the bai
junping charge (viz., <calling Julie at hone) was equally

rel evant to denonstrate the course of conduct for stalking. See
State v. Conner, 2011 W 8, 928, 331 Ws. 2d 352, 795 N.W2d 750
(discussing the nature of the offense of stalking). This is so
because if the jury believed that Novy called Julie from L&M
Meats on the night in question, such facts would tend to support
the State's theory that Novy had engaged in a course of conduct
that Novy knew or should have known would cause Julie to suffer
serious enotional distress, and that did in fact cause such
distress. See Ws. Stat. 8§ 940.32(2)(a), (b), and (c) (setting
forth elenments of the offense of stalking).
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argunent. This argunent is based on the constitutional right to
an inpartial jury and due process, as guaranteed by the Sixth
and Fourteenth Anmendnents to the United States Constitution and
Article I, Section 7 of the Wsconsin Constitution. See State

v. Kettner, 2011 W App 142, 923, 337 Ws. 2d 461, 805 N W2d

132.
1. Ceneral principles
147 The right to a fair trial by an inpartial jury
underlies the requirenment that jurors have heard all of the
material portions of the trial. See id. "The absence of this
condition, whether it is due to a hearing deficiency or a state

of sem - consci ousness, could inperil the guarantees  of

inpartiality and due process.” Id. (quoting State v. Hanpton

(Hanpton 1), 201 Ws. 2d 662, 668, 549 N.W2d 756 (Ct. App.

1996) (internal quotation marks omtted). Review of an
all egation of juror inattentiveness involves a twofold inquiry:
First, the circuit court nust determne, as a question of fact,
whether the juror was actually inattentive to the point of
potentially underm ning the fairness of the trial; here, whether

the juror was sleeping. See State v. Hanpton (Hanpton 11), 217

Ws. 2d 614, 621, 579 N.W2d 260 (Ct. App. 1998). Second, if
the circuit court finds that the juror was in fact sufficiently
inattentive, the court nust determne whether the defendant
suffered prejudice as a result of the juror's inattentiveness.
See id.

148 As with evidentiary issues, questions involving juror
conduct and attentiveness inplicate the circuit court's broad
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discretion. See id. Accordingly, although we review a circuit
court's prejudice analysis as a matter of law, we will uphold a
circuit court's factual findings regarding the conduct and
attentiveness of the jurors, unless those findings are clearly

€erroneous. See Kettner, 337 Ws. 2d 461, 912.

2. Application

149 CQur decision on this issue rests on the absence of a
necessary factual finding by the circuit court that a juror was
sleeping. See id. Wthout such a finding, we need not address
the question of Jlaw this issue presents, i.e., whether the
juror's alleged sl eeping prejudi ced Novy.

150 After conpletion of closing argunents, defense counse
sought a sidebar during which he noved to strike the allegedly
sl eeping juror. Judge Kl uka denied the nmotion and, after the
jury left the courtroom counsel was afforded an opportunity to
make a record of his objection. During that discussion, Judge
Kluka noted that she considered the defense counsel's request,
but that she did not see the juror sleeping. Addi tionally,
Judge Kl uka also noted that she had kept "track of what's going
on with the jurors fairly well,"” and that she had "paid very[,]
very close attention to the denmeanor and conduct of the jurors."

51 In explaining the reason for her ruling, the circuit
court did not find that the juror was sleeping, and therefore,
Novy did not establish a fact necessary to his notion to strike.
On this record, we cannot say that the circuit court's findings
are clearly erroneous because they did not include a finding
that the juror was sl eeping. Because we accept such findings,
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we do not discuss this legal challenge further.® Accordingly, we
affirmthe circuit court's denial of Novy's notion to strike the
allegedly sleeping juror from further participation in his
trial.
I11.  CONCLUSI ON

152 W& conclude that, with regard to the adm ssion of
rebuttal fingerprint-related testinony, the circuit court did
not erroneously exercise its discretion. The circuit court
initially determned that the State had failed to conply wth
its discovery obligations wunder Ws. Stat. § 971.23(1); and
therefore, the court excluded fingerprint evidence and related

testi nony from the State's case-in-chief pur suant to

® At oral argument, counsel for M. Novy was questioned
about whether the circuit court made findings regarding the
all egedly sleeping juror. Justice Roggensack said that it
seened "the trial court made a finding that she didn't see that
there was any juror sleeping." Counsel for M. Novy responded,
"You know, judge, | read that, and that certainly is true, but I

don't think the judge in [her] decision nmade that the issue. I
think [she] made the issue that you just don't have to have a
juror listen to closing argunents if they choose not to listen.”
Oral Argunent at 4:40, State v. Novy, 2011AP407-CR, avail able at
http://ww. w seye. or g/ Progranm ng/ Vi deoAr chi ve/ Archi velLi st . aspx?

cv=34.

Counsel for the State noted defense counsel's concession on
the trial court's finding, and reiterated that it was the
State's position that "the circuit court made a finding that the
juror was not sleeping,” but that the court also "went that step
further and said 'Even if the juror was sleeping, then [the
court doesn' t] find any prejudice because this wasn't

testimonial."" Underscoring this point, counsel for the State
concluded that "On these facts, [ al t hough] there was
no. . . explicit finding, . . . I think it can definitely be

interpreted as a finding of fact that the juror was not asleep.”
Id. at 27:00.
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8§ 971.23(7m(a). However, after Novy testified such that the
excluded fingerprint evidence and related testinmony would
controvert his testinony, the circuit court concluded that it
could be presented in rebuttal. The circuit court properly
interpreted 8 971.23 under the facts of this case, and given the
significant discretion afforded circuit courts on evidentiary
matters, we cannot say that the <circuit court erroneously
exercised its discretion in permtting the rebuttal use of the
fingerprint evidence and rel ated testinony.

153 Wth regard to the circuit court's treatnent of the
allegedly sleeping juror, the circuit court did not find that
the juror was sleeping; and therefore, Novy failed to establish
a finding necessary to his contention. The circuit court's
findings are not clearly erroneous; and therefore, we wll not
overturn the <circuit court's refusal to strike the juror.
Accordingly, we affirmthe decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is
af firmed.

154 DAVID T. PROSSER, J., did not participate.
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155 SHI RLEY S. ABRAHAMSON, C.J. (concurring). | wite
separately for two reasons. First, | disagree with the majority
opinion's interpretation and application of Ws. Stat. § 971.23
to the undisputed facts in the present case. Second, | disagree
with the majority opinion's approach to the second issue, nanely
the all egedly sleeping juror.

I

156 The nmjority opinion does not address the difficult
issue of law facing the court, nanely interpreting and applying
the text of Ws. Stat. 8§ 971.23 to the undisputed facts of the
case. The majority opinion carefully reprints the text of the
statute but then ignores the words thensel ves. | ndeed, the
majority opinion nmasks, avoids, and seens oblivious to the
difficult statutory interpretation issue by failing to
di stingui sh between w tness testinony, which is governed by Ws.
Stat. 8 971.23(1)(d) and physical evidence, which is governed by
§ 971.23(1)(g).

57 The question presented in the instant case s,
according to the court of appeals,® the State, and the defendant,

whet her fingerprint evidence (physical evidence)? excluded from

the State's case-in-chief as a discovery sanction nay |ater be

! State v. Novy, 2012 W App 10, 99, 338 Ws. 2d 439, 809
N. W 2d 889.

21t is undisputed that the fingerprint evidence in this
case is "physical evidence." Fi ngerprint evidence has been
categorized as "physical evidence” on multiple occasions. See,
e.g., State v. Martin, 2012 W 96, 963, 343 Ws. 2d 278, 816
N. W 2d 270; State v. Ar st r ong, 2005 W 119, 163, 283
Ws. 2d 639, 700 N.w2d 98; State v. Stuart, 2005 W 47, 4954,
279 Ws. 2d 659, 695 N. W 2d 259.
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used by the State in its rebuttal wtnesses' testinony to
chal l enge the defendant's testinony. In other words, the issue
is not whether the expert wtnesses can be rebuttal w tnesses.
They can under the statute at issue and relevant case law. The
issue, rather, is whether the State can, while questioning its
rebuttal expert wtnesses, introduce into evidence and have the
wi tnesses testify about the physical fingerprint evidence that
has been excluded under Ws. Stat. § 971.23.

158 The majority opinion does not directly answer the
guestion presented in the instant case. Instead, the nmpjority
opinion states a different question: whether the trial court

erred when it allowed the State to wuse certain fingerprint

evidence and related testinony in rebuttal. Majority op., 91.

The majority opinion seens to answer yet another question
(changing the phrase "fingerprint evidence and related
testinmony” in the question to "fingerprint-related testinony” in
the answer): "W conclude that, with regard to the adm ssion of

fingerprint-related testinony on rebuttal, the circuit court did

not erroneously exercise its discretion [to admit the rebuttal
testimony]." Mjority op., Y2.°3

159 The majority opinion neshes physical evidence (the
fingerprint cards) and the wi tnesses' testinony and thus shifts

the focus of inquiry from physical evidence to testinony.

3 Yet sonetimes the mmjority opinion seems to address the
adm ssibility of the fingerprint evidence itself. See, e.g.,
majority op., 137.
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60 Throughout the opinion the majority uses the words
"testinony" and "evidence" either interchangeably* or in
conbination in sone phrase,® all the while stating that it is
applying the plain neaning of Ws. Stat. 8 971.23. The case |aw
upon which the nmajority relies, case law that is pre- and post-
the present version of 8§ 971.23, addresses only testinony; the
case | aw does not address physical evidence or testinony rel ated
to physical evidence. Yet 8§ 971.23 treats testinony and
physi cal evidence separately—and differently. That's the rub.

61 | look first at Ws. Stat. 8§ 971.23(1)(d) and (1)(g).°
Wsconsin Stat. § 971.23(1)(d) requires that before trial, the

4 See, e.g., majority op., Y25, in which the majority states
that Ws. Stat. 8§ 971.23(1)(d) "has an exception for disclosure
of rebuttal evidence." Not true. Section 971.23(1)(d) excepts
rebuttal testinony.

® The majority opinion repeatedly refers to the State's use

of "certain fingerprint evidence and related testinmony in
rebuttal” or some such mxed reference to fingerprint physical
evi dence and testinony of a wtness. See, e.g., mjority op.

171, 2, 11, 14, 23, 28, 37, 39, 43, 44, 52.
® Ws. Stat. § 971.23, Discovery and |nspection:

(1) Wat a district attorney nust disclose to a
def endant . Upon demand, the district attorney shall
within a reasonable tinme before trial, disclose to the
defendant or his or her attorney and permt the
defendant or his or her attorney to inspect and copy
or photograph all of the following materials and
information, if it is within the possession, custody
or control of the state:

(d) Alist of all wtnesses and their addresses whom
the district attorney intends to call at the trial.
Thi s paragraph does not apply to rebuttal w tnesses or
t hose called for inpeachnment only.

3
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district attorney nust disclose to the defendant a l|ist of al
W tnesses whom the district attorney intends to call at trial
Wsconsin Stat. 8§ 971.23(1)(g) requires the district attorney to

disclose any physical evidence that the district attorney

intends to use at trial.

62 The statute governing discovery of the witness |ist,
§ 971.23(1)(d), nmakes an exception for a rebuttal or inpeachnent
W t ness. Such a witness need not be included on the list of
Wi t nesses disclosed before trial.

63 In contrast, the statutory provision governing
di scovery of physical evidence, 8§ 971.23(1)(g), does not provide
a simlar exception for rebuttal or inpeachnent evidence.

164 What are we to nake of this different treatnent in the
statute of testinmony and physical evidence? Testinony and
physi cal evidence are not synonynous. "Testinony"” and "physi cal
evi dence" are different types of evidence.

165 | begin ny discussion by reciting what happened at the
trial court.

166 The physical evidence at issue was two "cards”
containing fingerprints. One card contained the defendant's
known fingerprints; the other card contained fingerprints lifted
from the pay phone. Prior to trial, the State failed to
di sclose to the defendant the physical evidence—the fingerprint

cards—+t intended to use at trial. Di scl osure of physical

(g) Any physical evidence that the district attorney
intends to offer in evidence at trial.

4
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evi dence pri or to trial is required by W s. St at .
§ 971.23(1)(g).

167 The def endant noved to excl ude t he physi cal
fingerprint evidence. The trial court granted the defendant's
notion and prohibited the State from introducing this physical
fingerprint evidence at trial. The ruling conports with Ws.
Stat. § 971.23(1)(g), although the «circuit <court did not
specifically refer by nunber to this paragraph of the statute
The State does not challenge the trial court's exclusion of the
physi cal fingerprint evidence fromits case-in-chief.

168 Even though the trial court had excluded the physica
fingerprint evidence from the State's case-in-chief, the State
still sought to call the fingerprint experts in its case-in-
chief. The experts would have testified about their exam nation
of the fingerprints on the two cards and their conclusion that
the known fingerprints nmatched the fingerprints lifted from the
pay phone. The trial court refused to allow the experts to
testify in the State's case-in-chief because their testinony
relied on the physical fingerprint evidence that had been
excl uded. The trial court concluded that w thout the physical
fingerprint evidence, none of the experts' testinony was
relevant to the case. The State does not challenge the trial
court's exclusion of the witnesses fromits case-in-chief.

169 Indeed, the nmajority opinion concludes, as do |, that
the trial court validly excluded the fingerprint cards and the
expert testinony that would have been based on the cards from

the State's case-in-chief. Mjority op., 138.
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170 The problem arose when the State sought to introduce
the previously excluded physical fingerprint evidence in
rebuttal. According to the text of the statute, Ws. Stat.
§ 971.23(7m(a) provides the sanction for failure to disclose

physi cal evidence: "The court shall exclude any w tness not

listed or evidence not presented for inspection or copying

required by this section, unless good cause is shown for failure

to conply. The court nmay in appropriate cases grant the
opposi ng party a recess or a continuance" (enphasis added).

171 Despite Ws. Stat. 8§ 971.23(7m(a) excluding the
physi cal fingerprint evi dence that wasn' t presented for
i nspection, the <circuit court, wthout any analysis of the
statute or <case law, sinply announced that there was no
distinction between a wtness and physical evidence and that a
rebuttal witness can bring in any kind of physical evidence that
the State may wish to use in connection with that wtnesses’
testimony.’ The circuit court laid down a rule of law that the
bench and bar could readily apply.

172 Because the majority opinion does not analyze the
rel ati onship between testinony and physical evidence and the

application of the text of Ws. Stat. 8§ 971.23(7m)(a) to both,

" The defendant did not see the fingerprint cards before
they were introduced into the record on rebuttal, and therefore
the defendant was unable to procure his own expert to challenge
the State's experts' testinony.

Al though the State had not |isted the nanmes of the
W tnesses who would testify about the fingerprints, t he
defendant had a copy of the fingerprint report and knew the
names of the fingerprint experts.

6
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the majority opinion, unlike the ruling of the circuit court, is
nmuddl ed and fails to give proper guidance to the bench and bar.
173 For help in interpreting the present statute, | have
exam ned the cases cited in the majority opinion. Although past
cases upon which the majority opinion relies sonetinmes used the
words "testinony" and "evidence" interchangeably in rebuttal
Wi tness cases,® none of the cases is relevant for resolving the
i ssue presented here because each case dealt with testinony, not

physi cal evi dence.®

8 That the words "testinony" and "evidence" are sometines

used interchangeably should not be surprising. After all,
testinony is one type of evidence. In many instances it m ght
not matter whether a court uses the word "evidence" or
"testimony." In the present case, however, the applicable

statute treats the two separately and differently.

® See, e.g., cases cited at majority op., 7125, 26, 29-35,
40, 42, 44.

State v. Lunde, 85 Ws. 2d 80, 270 N.wW2d 180 (1978) (State
was permtted to present bona fide rebuttal wtness testinony
from a witness who had not been previously identified to the
def endant because the rebuttal wtness's testinony was only
necessary and appropriate once the defendant testified. State
action was permtted under old Ws. Stat. 8§ 971.23(3)(a), which
is now 8 971.23(1)(d)).

State v. Watson, 46 Ws. 2d 492, 499-500, 175 N W2d 244
(1970) (Decided before the statute was enacted. State could
present “"rebuttal evidence" through "rebuttal wtnesses" to
i npeach the credibility of a testifying defendant).

Howard v. Beldenville Lunber Co., 129 Ws. 98, 108 N W 48
(1906) (Decided before the statute was enacted. The plaintiff
had wi de discretion to present rebuttal testinony to contradict
the defendant's testinony. The court used the term "evidence"
to refer to rebuttal "testinony” that did not include any
"physi cal evidence.").
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174 1 have also reviewed the history of Ws. Stat.
§ 971.23 going back to the 1969 enactnment of the first version
of the statute.'® What is clear from the statutory history is
that since the statute's enactnent, the defendant's discovery of
the list of wtnesses and discovery of physical evidence were

treated differently in tw distinct statutes.'! The statute

McGowan v. Chicago & NW Ry. Co., 91 Ws. 147, 64 N W 891
(1895) (Decided before the statute was enacted. The plaintiff
could call wtnesses on rebuttal even though the plaintiff had
knowmn the wtnesses existed before trial and had considered
calling themin the case-in-chief.).

State . Sandoval , 2009 W App 61, 1130- 31, 318
Ws. 2d 126, 767 N.W2d 291 (State could call a rebuttal wtness
whose testinony about what he saw included excul patory evidence
that had not been disclosed to the defendant before trial
pursuant to Ws. Stat. § 971.23(1)(h)).

State v. Konkol, 2002 W App 174, 918, 256 Ws. 2d 725, 649
N.W2d 300 (State had no duty to list a rebuttal w tness under
Ws. Stat. 8§ 971.23(1)(d) even if the prosecutor knew before
trial that the witness would be called. Testinony, not physical
evi dence, was admtted.).

10 The current statute requiring a district attorney to
provide pretrial discovery to a defendant was created by ch.
255, Laws of 1969, a conplete redraft of the crimnal procedure
statutes undertaken by the Crimnal Rules Committee established
by the Judicial Council.

1 Ws. Stat. § 971.23(3)(a) (1969-70), List of Wtnesses:

A defendant may, not |ess than 15 days nor nore than
30 days before trial, serve upon the district attorney
an offer in witing to furnish the state a |ist of all
W tnesses the defendant intends to call at the trial,
whereupon within 5 days after the receipt of such

of fer, the district attorney shall furnish the
defendant a list of all wtnesses and their addresses
whom he intends to call at the trial. Wthin 5 days

after the district attorney furnishes such list, the

defendant shall furnish the district attorney a |ist

of all witnesses and their addresses whom the

defendant intends to call at the trial. This section
8
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governing discovery of wtnesses included an exception for
rebuttal and inpeachnent w tnesses, while the statute governing
di scovery of physical evidence did not include such an
exception.® The 1969 statute and the revisions, including the
present version, preserve this distinction.

175 1 conclude that Ws. Stat. § 971.23(1) does not
explicitly authorize a trial court to admt physical evidence on
rebuttal. Perhaps other legal principles can support the
adm ssion of the previously excluded physical fingerprint
evidence in the State's case on rebuttal. The majority opinion
hints t hat per haps adm ssibility shoul d hi nge on

trustworthiness, and that the general principles of inpeachnent

shall not apply to rebuttal w tnesses or those called
for inmpeachnment only.

W s. St at. 8§ 971.23(4) (1969-70) | nspection of Physi cal
Evi dence:

On a notion of a party subject to s. 971.31(5), all
parties shall produce at a reasonable tinme and place
designated by the court all physical evidence which
each party intends to introduce in evidence.
Ther eupon, any party shall be permtted to inspect or
copy such physical evidence in the presence of a
person designated by the court. The order shal
specify the time, place and manner of nmaking the
i nspection, copies or photographs and may prescribe
such terns and conditions as are just.

12 The current crinminal discovery statute took its present
form in 1996 after the enactnent of 1995 Wsconsin Act 387,
whi ch repeal ed, renunbered, and recreated certain portions of
the old statute. The analysis of 1995 Assenbly Bill 721 (which
became 1995 Act 387) by the Legislative Reference Bureau
indicates that the new bill ained to elimnate old arduous
procedure requirenents in favor of sinpler, nore responsive
di scovery of wtness |lists and physical evidence.

9
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testinmony should apply to the present case. See majority op.,
ﬂ42 13
176 1In any event, | concur in the mandate because | agree

with the State that if the adm ssion of the fingerprint evidence

in rebuttal was error, it was harmess error in the present
case.
|1
977 1 turn now to the second issue, the allegedly sleeping
juror.

178 The majority enbarks on its own new theory about the
all egedly sleeping juror—a theory that was neither briefed nor
argued by the parties. This theory asserts that the circuit
court based its decision on findings of fact. | disagree with
the majority opinion.

179 The circuit court did not base its decision on any
factual findings. Rat her, the circuit court based its decision
on a legal conclusion: Even if the defendant's factua
all egations that the juror was sleeping were true, the defendant
was not prejudi ced.

80 Rather than addressing the actual |egal basis of the
decision of the circuit court, the mmjority opinion fails to
even nention it. Because the majority opinion's analysis
arrives at conflicting conclusions, mscharacterizes the circuit
court record and ultimately fails to provide guidance to circuit

courts on how they should proceed when confronted wth a

13 See al so Novy, 338 Ws. 2d 439, 1114, 15.

10
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challenge that a juror was sleeping, | wite separately to
address this issue.
A

81 The nmjority's theory and analysis of the sleeping
juror issue rests on its discussion of the circuit court's
findings of facts—Findings that the circuit court never made.

182 At the outset of its discussion of the sleeping juror
issue, the nmmjority opinion states that review of the issue
involves a twofold inquiry. First, the circuit court nust
determine, as a question of fact, whether the juror was
sl eepi ng. Majority op., T47. Second, the circuit court nust
determ ne whether the defendant suffered prejudice as a result
of the juror's inattentiveness. |Id.

183 After this set-up of the inquiry, the majority opinion
then provides the standard of review "[A]lthough we review a
circuit court's prejudice analysis as a matter of law, we wll
uphold a circuit court's factual findings regarding the conduct
and attentiveness of the jurors, unless those findings are
clearly erroneous.” Mjority op., 148.

184 Thr oughout its opinion, the mpjority repeatedly
concludes that the circuit court "did not find that the juror
was sl eeping.” Majority op., 113, 22, 51, 53. The mjority
opinion also states that its decision "rests on the absence of a
necessary factual finding by the circuit court that a juror was
sl eeping. " Majority op., 949. Neverthel ess, the mmjority
opi nion sinultaneously applies the standard of review to the

non-exi stent finding and concludes that the circuit court's

11
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"findings are not clearly erroneous."” See mgjority op., 113,
22, 51, 53.

85 The mmjority opinion enphasizes that the circuit court
"had not seen the juror sleeping,” mpjority op., 117, 50, and
mentions the circuit court's statement that it tries "to keep
track of what's going on with the jurors.”™ Mjority op., 117.
Utimately, the mjority opinion concludes that "[o]n this
record, we cannot say the circuit court's findings are clearly
erroneous because they did not include a finding that the juror
was sleeping.” Mjority op., 51.

86 Thus, on the one hand, the majority opinion concludes
that the circuit court nade no finding that the juror was
sl eepi ng. Majority op., 113, 22, 51, 53. The circuit court
al so made no finding that the juror was not sleeping. I n ot her
words, the circuit court made no finding of fact about whether
the juror was or was not sleeping. Neverthel ess, the majority
opinion paradoxically ~concludes that the ~circuit court's
findings on the issue are not clearly erroneous.

187 1In order to determne whether a finding of historica
fact is clearly erroneous, it is axiomatic that there nust first
be a finding of historical fact.' Yet the majority opinion does
not nention any other findings of fact that the circuit court

made related to this issue of juror inattentiveness. The

14 See, e.g., State v. Owens, 148 Ws. 2d 922, 926-27, 436
N. W2d 869 (1989).

12
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maj ority opinion appears to review a sole finding of fact that
it acknow edges never occurred. !

188 Even a cursory review of the record reveals that the
circuit court wundertook no factual inquiry into whether the
juror was sl eeping. The circuit court did not voir dire the
all egedly sleeping juror, did not take any testinony, and did
not consider other adm ssible evidence in the record on this
fact.

189 Furthernore, the nmjority opinion's reliance on the
circuit court's statenents that it did not see the juror
sleeping simlarly <cannot be the basis for the elusive
"findings" on which the ngjority opinion rests its conflicting
conclusions. This court has held that a "circuit court nay not
rely on its own personal observations of events not contained in

the record." State v. Anson, 2005 W 96, 4933, 282 Ws. 2d 629,

698 N. W2d 776. Furthernmore, a judge presiding at a trial
cannot testify as a witness.®

90 It is the mpjority's msplaced focus on non-existent
findings of fact that gets the nmajority into analytical trouble.

The only reference to a finding of fact related to a sleeping

15"On this record, we cannot say that the circuit court's
findings are clearly erroneous because they did not include a
finding that the juror was sl eeping. Because we accept such
findings, we do not discuss this legal <challenge further."
Majority op., 151.

1 State v. Anson, 282 Ws. 2d 629, 1933, 34 & n.3, 698
N.W2d 776 (citing Ws. Stat. 88 906.05 & 902.01(2)); State v.
Hanpton (Hanpton 1), 201 Ws. 2d 662, 672-73, 549 N W2d 756
(C. App. 1996). For additional discussion on the issue of a
circuit court's personal observation and judicial notice, see
19105-119, infra.

13
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juror in the nmajority's entire opinion is its reference to what
it describes as a non-existent finding.

191 Although the nmgjority acknow edges that the first step
when presented with an sleeping juror issue is to determ ne
whether the juror was in fact sleeping, the majority fails to
acknowl edge that such a determ nation never occurred in the

present case.

B
192 The majority's approach to "facts" and its
contradictory concl usi ons appear to stem from its

m scharacterization of the record. The circuit court determ ned
that "even assum ng what [the defense attorney alleged about the
sleeping juror] is correct,” the l|law does not automatically
require the juror's renoval

193 The nmmjority selectively quotes the circuit court to
make it appear as if the circuit court found that the juror was
not sleeping, wthout actually stating that the circuit court
found that the juror was not sl eeping. However, the context of
what occurred before the circuit court is different from what
the majority appears to descri be.

194 The defendant's attorney raised the issue about the
juror before the circuit court by advising the court that he had
seen a juror sleeping during his <closing argunent. The

defendant's attorney descri bed what he saw as fol |l ows:
MR. CI CCHI NI : Just for the record. | saw his eyes

cl osed and his head nod down on one occasion[], and I
saw his eyes cl osed on several occasions.

14
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195 1In response, the State acknow edged that the juror may
not have been paying rapt attention during closing argunents,
but noted that she had not seen any indication that the juror

was sl eeping during the presentation of evidence:

MB. JAY: | certainly observed that he was not paying
rapt attention, but I—+'Il just take it personally.
| didn't see anything during the trial during evidence
that indicated to nme that he was asleep during the
evi dence portion. So, | just didn't think it was
necessary to make himthe 13th juror.

196 The circuit court then stated its reasoning for
denying the defendant's notion to strike the alleged sleeping
juror. It observed that it was aware of case law that nay
require renmoval if the juror is sleeping during the presentation
of evidence. Here, however, the allegation was that the juror
was sleeping during closing argunents. The ~circuit court

determined that "even assumng what [the defendant's attorney

al |l eged about the sleeping juror] is correct,” the |aw does not
automatical ly require the juror's removal . Counsel s’

presentation and the full reasoning of the circuit court are as

foll ows:
MR. CICCH NI : Wuld you like to do the juror issue
real quick? 1'd like to make a record real quick that

| brought up at the side bar?
THE COURT: Ch, sure.

MR CICCHINI: During the side bar, I nmade a notion to
strike as the—er have renoved or strike as the 13th
juror—M ss Jay [the prosecuting attorney] can maybe
confirmthis—+ think his name was [juror's nane]?

M5, JAY: Correct.

MR. CI CCH NI : Ckay. He was in the lower right hand
cor ner. He had a Cubs shirt on, dark hair; and

15
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noticed him sleeping during the closing—ny closing
argunment —and because |—+ was trying to meke eye

contact with him and | noticed that. | nove to
strike. | believe that Mss Jay concurred that she—
well she can speak for herself; but she noticed

simlar and opposed the notion. The court denied the
nmotion. And | think that summarizes it.

THE COURT: The notion to strike himas the alternate
juror.

MR CICCH NI: Yes, alternate juror. Yes.
THE COURT: Attorney Jay.

MB. JAY: | certainly observed that he was not paying
rapt attention, but I—+'Il just take it personally.
| didn't see anything during the trial during evidence
that indicated to nme that he was asleep during the
evi dence portion. So | just didn't think it was
necessary to make himthe 13th juror.

MR. ClI CCHI NI : Oh, |I'm sorry. | guess—eould | just
describe in brief detail what | saw?

THE COURT: Sur e.

MR. CI CCHI NI : Just for the record. | saw his eyes
closed and his head nod down on one occasion, and |
saw his eyes cl osed on several occasions.

THE COURT: During your closing.

MR CICCH NI: Yes. Thank you.

THE COURT: Did you see it during Attorney Jay's
cl osi ng?
MR CICCH NI : | —ene time what | think | first

noticed that his—~his head was down but he was rubbing
his forehead and cane up back up, and | did not see it

then. | saw it during ny closing.

THE COURT: Ckay. Your observations are noted. | did
consider this request at the side bar just before
sending the jurors out to deliberate. I nyself []
didn't notice it. | try to keep track of what's going
on with the jurors fairly well. | am aware of case
law which says if a juror is sleeping during

testinmony, during the presentation of evidence, that
16
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can warrant the dismssal of that juror or [] raise
sonme issues with respect to deliberations in the sense
that the juror [] doesn't have the same basis for
del i berations as the other jurors.

| —+ didn't notice any of those kinds of problens
while testinony was comng in during which | think |
paid very—very close attention to the deneanor and
conduct of the jurors.

So, even assum ng what you say is correct, it does not
automatically require renoval of that juror; and for

that reason | did not grant your request and we
selected the alternate randomy instead (enphasis
added) .

197 Both parties describe the circuit court's statenent as
a |legal conclusion reached by the circuit court's assumng the
factual question. I ndeed, when pressed at oral argunent before
this court about whether the circuit court based its decision on
factual findings, the defendant's attorney rebuffed such an
assertion. He responded that the issue the <circuit court
addressed was not the factual question of whether the juror was
sl eeping, but rather it was the |egal question addressing the
inport of any juror sleeping when it allegedly occurred during

cl osing argunents. !’

17 The conpl ete exchange occurred as foll ows:

Justice Roggensack: Counsel or, as | read the
argunents and the materials provided, | thought that
the trial court made a finding that she didn't see
that there was any juror sleeping.

Def endant's Attorney: You know, [Justice Roggensack],
| read that and um that certainly is true but | don't
think the judge in [her] decision nmade that the issue.
| think [s]he made the issue that you just don't have
to have a juror listen to closing argunent if they
choose not to Ilisten. | mean, let's face facts,
jurors may be thinking about the Green Bay Packer gane
during the entire closing argunent and we wouldn't
17
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198 After Justice Roggensack raised the issue with the
defendant's attorney, the State's attorney briefly addressed the
issue. The State concluded that the circuit court did not make
an "explicit finding" of fact on the record regarding the
sl eeping juror and asked the court "to conclude that there was

no prej udice. "8

know that but it wouldn't really nake any difference
because what's inportant is that they listen to all
the testinmony and then nmake their decision on the
testimony. Does that answer your honor's . . . ?

Justice Roggensack: Well, | thought that, to ne it
was a finding and we adhere to the findings of the
circuit court, unless they are clearly erroneous and |
t hought the judge was asked about this, it was brought
to her attention and she said she didn't see any
jurors sleeping and | thought she said she watched the
jury quite closely. So if it's a finding of fact,
that's a different kind of an issue than if it's a
guestion of |aw about whether we want to do sonething
with a juror who was sl eeping, you gotta get over the
first step which was, was there a juror sleeping
before you can get to the second step?

Def endant's Attorney: | understand that, [Justice
Roggensack]. |1'm not gonna disagree with that. Thank
you. [The defendant's attorney proceeded to argue the
i ssue of the rebuttal evidence.]

18 The Assistant Attorney General's full statement is as
fol |l ows:

| wll do the sane as defense counsel did and start

with the sleeping juror issue. There weren't many

guestions on it but | did want to clear up sonething.

| think he [the defendant's attorney] nade the
statenent that it was obvious or sonething to that
effect that the juror was sleeping or appeared to be
sleeping in this case. To Justice Roggensack's point,
| do believe that the circuit court nmade a finding
that the juror was not sleeping but went that step
further and said that even if the juror was sl eeping,
| [the circuit court] don't find any prejudi ce because
18
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199 In any event, whether a circuit court can nake a
finding of fact regarding the attentiveness of a juror under the
circunstances of the present case is problenatic. No evi dence
was presented on the issue, and it is ordinarily inappropriate
for a circuit court to take judicial notice of the fact that a
juror was inattentive w thout further inquiry. See 11105-122,

i nfra.

C

1100 The majority's mscharacterizations do not stop wth
the record and the circuit court's decision.

1101 The majority opinion declares: The court of appeals
concluded that the issue of the allegedly sleeping juror was
"Wwthin the broad discretion of the circuit court, and that
there was nothing in the record to suggest that the court had
erroneously exercised its discretion.” Majority op., 119
(citing Novy, 338 Ws. 2d 439, 23).

1102 Not so! The court of appeals treated the circuit
court as having based its conclusion on prejudice, not on any
finding of whether the juror was in fact sleeping. The court of
appeal s stated: "W know of no Wsconsin case, and Novy has not

cited one, in which a juror was renoved for nodding off during

this wasn't testinonial. On these facts, there was
no, it was not an explicit finding but I think it can
definitely be interpreted as a finding of fact that
the juror was not asleep and | think, so |I just wanted
to clear up that the State on the sleeping juror issue
woul d ask this court to affirm and conclude that there
was no prejudice and that the defendant failed to neet

his burden on that issue. [ The State then proceeded
to argue the rebuttal evidence issue]. (Enphasi s
added.)

19
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closing argunents. W therefore reject Novy's argunment that the
trial court erred in failing to conduct a further inquiry into
whet her the juror was sl eeping."?*®

D

7103 As a result of relying on a finding of fact that does
not exist and m scharacterizing the record and the decisions of
the circuit court and court of appeals, the mjority opinion
ultimately fails to undertake the ultinmate question of whether
the defendant's constitutional right to a fair trial was
violated by juror inattentiveness.

1104 By short-circuiting the analysis, the mgjority further
fails to provide guidance on how circuit courts are to handle an
al l egation of a sleeping juror.

E

105 Unlike the majority opinion, | acknow edge the circuit
court's stated reasoning for denying the defendant's notion to
strike. The circuit court did not determne whether the
defendant's allegation of a sleeping juror was true. I nst ead
the circuit court determned that "even assum ng what [Novy's
attorney alleged about the sleeping juror] is correct,” the |aw

does not automatically require the juror's renoval. The circuit

19 Novy, 338 Ws. 2d 439, 923.

After reaching this conclusion, the court of appeals went
on to state that defense counsel did not ask the circuit court
to conduct further inquiry into whether the juror was asleep;
that it would not fault the <circuit court for failing to
undertake a further inquiry under the circunstances of the
present case; and that the circuit court did not erroneously
exercise its discretion in failing to conduct a further inquiry
into whether the juror was sleeping. |1d.
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court concluded that even if the juror was sleeping, as alleged,
it did not prejudice the defendant.

1106 Here, the defendant's attorney alleged that he "saw
[the juror's] eyes <closed and his head nod down on one
occasion[]" and "saw his eyes closed on several occasions.” The
alleged inattentiveness occurred during defense counsel's
cl osi ng argunent.

1107 The constitutional right to an inpartial jury requires
that the jurors "have heard all of the material testinony."?
Wen a party seeks to have a juror discharged, whether it is due
to sleep or for another cause, it is the circuit court's duty to
"make careful inquiry into the substance of the request and to
exert reasonable efforts to avoid discharging the juror."?
Upholding juror integrity is a task assigned to the courts.??
The ultimte question of whether the defendant's constitutiona
right to a fair trial was violated by juror inattentiveness is a
guestion of law that a revi ewi ng court det er m nes
i ndependent|y. 23

1108 A circuit court nust “"approach the issue [of a

sl eeping juror] with extreme caution."?

20 Hanpton |, 201 Ws. 2d at 668.

2l state v. Lehman, 108 Ws. 2d 291, 300, 321 N W2d 212
(1982) .

2 State v. GConzal ez, 2008 W App 142, 19, 314 Ws. 2d 129,
758 N.W2d 153.

23 State v. Hanpton (Hanpton 11), 217 Ws. 2d 614, 621-22,
579 N.W2d 260 (Ct. App. 1998).

24 Lehman, 108 Ws. 2d at 300.
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1109 As a threshold issue, parties nust tinely object in
order to properly raise the issue before the circuit court.
When parties notice a sleeping juror, they nust bring the issue

to the circuit court's attention during trial as soon as
practicable" after they notice the sleeping juror.® If the
objection is not tinmely, it wmy be considered "waived" or
"forfeited".?® No one argues that the objection was not timely
in the instant case.

1110 When a tinely objection is made, the circuit court may
proceed in different ways depending on the circunmstances of the
case. The circuit court may have to decide whether the juror
was sl eeping. Because the circuit court in the instant case did
not address this question, the parties did not argue in their
briefs how the circuit court should have handled the question.

27

| wite to rem nd the bench and bar that Hanpton | and Hanpt on

||28

are instructive about what a circuit court is to do to nmke

a finding about juror attentiveness. ?°

2 State v. Saunders, 2011 W App 156, 732, 338 Ws. 2d 160,
807 N.W2d 679.

26 See Hanpton |, 201 Ws. 2d at 669.

27 1 d.

28 Hampton |1, 217 Ws. 2d at 621-24. See al so Anson, 282
Ws. 2d 629, 1Y33-34.

2% For a discussion of the numerous cases across the country
on juror inattentiveness, see George L. Blum Annotation,
Inattention of Juror from Sleepiness or Oher Cause As G ound
for Reversal or New Trial, 59 A L.R 5th 1 (2003) (made current
by weekly addition of rel evant new cases).
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111 The 1issue in the present case was raised in a
substantially simlar manner to that which occurred in Hanpton
I, in which the defendant also raised the issue orally at trial
outside the presence of a jury. The Hanpton | court determ ned
that when there is a "sufficient denonstration of juror
sl eepiness,” the circuit court should undertake further factua
i nquiry. 3°

112 In Hanpton |, the attorney noticed a juror sleeping
during wtness testinony and raised the issue outside the
presence of the jury.3 Although the circuit court acknow edged
that the juror was "drowsy" during portions of the testinony, it
did not undertake any further inquiry into whether the juror was
actual ly sl eeping. The court of appeals concluded that there
was a sufficient denonstration of juror sleepiness to warrant
further factual inquiry and remanded the matter to the circuit
court for an evidentiary hearing. 32

1113 Following a remand for an evidentiary hearing in
Hanpton |, the circuit court found that the juror was drowsy for
ten minutes and fell asleep for one or two minutes.®* On appea
from the evidentiary hearing, the court of appeals concluded in

Hanpton |1 that Hanpton's due process rights to a fair trial

%0 Hanpton |, 201 Ws. 2d at 673.
31 |d. at 666-67.
32 |d. at 673-74.

3 Hanpton |1, 217 Ws. 2d at 622.
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were not violated because the testinony that was m ssed was not
pivotal to the case.3

9114 In order for a circuit court to make a finding of fact
regarding the inattentiveness of a juror, there nust be facts in
the record to support such a finding.

115 It is problematic for a circuit court to take judicial
notice of the juror's inattentiveness or to rely on its own
observati ons.

1116 Case law from other jurisdictions suggests that a
trial court may on "inforned judicial know edge"” take judicial
notice of the fact that a juror was sleeping when the circuit
judge actually observes the juror sleeping. ¥ W sconsin case
law, including Hanpton I, warns that taking judicial notice of
the fact that a juror was or was not sleeping wthout further
inquiry is ordinarily inappropriate.3°

117 The procedures for judicial notice are set forth in
Ws. Stat. 8§ 902.01 (2009-10). Judicial notice of whether a
juror is sleeping does not fit weasily wth the kinds of
adj udicative facts that may be judicially noticed under Ws.
Stat. 8§ 902.01(2). See Anson, 282 Ws. 2d 629, 133 & n.3
(holding that a circuit court cannot take judicial notice of

facts it observes); Lenke v. Lenke, 2012 W App 96, 121, 343

34 1d. at 624.
% Hanpton |, 201 Ws. 2d at 669 n.5.

% 1d. at 671-72 (quoting United States v. Barrett, 703

F.2d 1076, 1083 (9th Gr. 1983)). See also Anson, 282
Ws. 2d 629, 9133-34. Conpare Hanpton 11, 217 Ws. 2d at 619-
20.
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Ws. 2d 748, 820 N.W2d 470 (declaring that "[a] trial court
sitting as a fact-finder my derive inferences from the
testinmony and take judicial notice of a fact that is not subject
to reasonable dispute, but it wmy not establish as an
adj udicative fact that which is known to the judge as an

individual."); State v. Peterson, 222 Ws. 2d 449, 457-58, 588

N.W2d 84 (C. App. 1998) (stating a trial court "nmay not
establish as an adjudicative fact that which is known to the

judge as an individual."); Il MCorm ck on Evidence 8 329 at 373

(John W Strong ed., 5th ed. 1999) ("Wat a judge knows and what
facts a judge may judicially notice are not identical data
banks. ") .

1118 In making the required factual determ nations, circuit
courts should take care not to act as wtnesses. Al t hough a
circuit court may make credibility determ nations when nmaking
its factual findings, the case law indicates a circuit court may
not rely on its personal know edge of events not appearing in
the record.® A circuit court that relies on its own persona

observations of events not in the record as the basis for a

3" An exanple of this principle is set forth in Anson, which
stated that a circuit court may not state "its opinion [that]
the witness was being intimdated by the presence of several
wel | -known gang nenbers in the courtroom if the presence and
behavi or of these individuals was not docunented in the record.”
Anson, 282 Ws. 2d 629, Y34 (enphasis in original).

Conpare and contrast Hanpton 11, in which the court of
appeals concluded that the circuit court's opinion about the
attentiveness of the juror did not transform the circuit court
into a material witness, requiring the judge's disqualification
under Ws. Stat. 8§ 757.19(2)(b). Hanpton 11, 217 Ws. 2d at
619- 20.
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factual finding "is essentially acting as a witness in the case

by providing testinony. "3

Acting as a witness is contrary to
Ws. Stat. 8§ 906.05, which provides that a judge "presiding at
the trial nay not testify in that trial as a witness."

1119 | recognize there is some tension within the case |aw
regarding the circuit court's role in determning the fact of
whether a juror was inattentive. | conclude that the safest and
best practice is for the party <challenging the juror's
attentiveness to put evidence in the record so that the circuit
court may make a factual determi nation of a juror's
attentiveness (or l|lack thereof) on the basis of evidence in the
record. A circuit court may then have to determ ne whether a
juror's inattention prejudiced the defendant to the extent that
t he defendant did not receive a fair trial.

F

1120 Here, the circuit court did not undertake any factua
inquiry about the juror sleeping. It did not have to do so.
Instead the circuit court determned that even if the juror were
sl eeping, the defendant was not prejudiced. In maki ng that
determ nation, the circuit court recognized that the ultimte
focus of the analysis is to determ ne whether a defendant is
prejudiced.®® As the Hanpton | court noted, "it is universally

recogni zed that before inattentiveness warrants a mstrial,

38 Anson, 282 Ws. 2d 629, 933.
% Hanpton |, 201 Ws. 2d at 668.
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"40  The sane

there nust be a determ nation regarding prejudice
| ogic holds true regarding a notion to strike a sleeping juror.
121 To satisfy the prejudice requirenent, a defendant nust
establish that the juror mssed enough of the proceeding to
prejudi ce the defense.* Generally, a defendant is prejudiced if

n42 Li kewi se, a

a juror msses hearing "material testinony.
defendant can be prejudiced by a sleeping juror if the juror
m sses a "pivotal" or "significant" part of the case.®

122 In the present case, there is no indication that the
sl eeping juror mssed a pivotal or significant portion of the
pr oceedi ng. Furthernore, it is undisputed that the juror heard
all material testinony. The defendant has therefore failed to
establish that the allegedly sleeping juror was prejudicial to
t he defense.

1123 Because there is no indication that the defendant was
prejudiced, the circuit court's discretionary refusal to strike
the juror was reasonable. Therefore, | conclude that the
circuit court did not erroneously exercise its discretion when
it denied the defendant's notion to strike.

1124 Unfortunately, the mpjority opinion's analysis is

confusing and fails to provide guidance on how circuit courts

should proceed when confronted with the challenge that the

%0 1d. at 670.
1 1d. at 668.
“2 | d. at 668.

43 Hanpton 11, 217 Ws. 2d at 621, 624.
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defendant's constitutional right to an inpartial jury is being
deni ed based on an assertion that a juror was sl eeping.

1125 For the reasons set forth, | wite separately.

126 I am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.
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